Text of Rule 706, Manual for Military Commissions, 2010.

Rule 706. Inquiry into the mental capacity or mental responsibility of the accused

(a) Initial action. If it appears to any convening authority who considers the disposition of charges, or
to any trial counsel, defense counsel, military judge, or member that there is reason to believe that the
accused lacked mental responsibility for any offense charged or lacks capacity to stand trial, that fact
and the basis of the belief or observation shall be transmitted through appropriate channels to the
authority authorized to order an inquiry into the mental condition of the accused. The submission
may be accompanied by an application for a mental examination under this rule.

Discussion

See R.M.C. 909 concerning the capacity of the accused to stand trial and R.M.C. 916(k) concerning mental
responsibility of the accused.

(b) Ordering an inquiry. 11-62

1) Before referral. Before referral of charges, an inquiry into the mental capacity or mental
responsibility of the accused may be ordered by the convening authority before whom the charges are
pending for disposition.

(2) After referral. After referral of charges, an inquiry into the mental capacity or mental
responsibility of the accused may be ordered by the military judge. The convening authority may
order such an inquiry after referral of charges but before beginning of the first session of the military
commission (including any R.M.C. 803 session) when the military judge is not reasonably available.
The military judge may order a mental examination of the accused regardless of any earlier
determination by the convening authority.

(c) Inquiry.

(1) By whom conducted. When a mental examination is ordered under section (b) of this rule, the
matter shall be referred to a board consisting of one or more persons. Each member of the board shall
be either a physician or a clinical psychologist. Normally, at least one member of the board shall be
either a psychiatrist or a clinical psychologist. The board shall report as to the mental capacity or
mental responsibility or both of the accused.

(2) Matters in inquiry. When a mental examination is ordered under this rule, the order shall contain
the reasons for doubting the mental capacity or mental responsibility, or both, of the accused, or other
reasons for requesting the examination. In addition to other requirements, the order shall require the
board to make separate and distinct findings as to each of the following questions:

(A) At the time of the alleged criminal conduct, did the accused have a severe mental disease or
defect? (The term “severe mental disease or defect” does not include an abnormality manifested only
by repeated criminal or otherwise antisocial conduct, or minor disorders such as nonpsychotic
behavior disorders and personality defects.)

(B) What is the clinical psychiatric diagnosis?

(C) Was the accused, at the time of the alleged criminal conduct and as a result of such severe mental
disease or defect, unable to appreciate the nature and quality or wrongfulness of his or her conduct?
(D) Is the accused presently suffering from a mental disease or defect rendering the accused unable
to understand the nature of the proceedings against the accused or to conduct or cooperate
intelligently in the defense? Other appropriate questions may also be included.

(3) Directions to board. In addition to the requirements specified in subsection (c)(2) of this rule, the
order to the board shall specify:

(A) That upon completion of the board’s investigation, a statement consisting only of the board’s
ultimate conclusions as to all questions specified in the order shall be 11-63



submitted to the officer ordering the examination, the accused’s confinement official, and to all
counsel in the case, the convening authority, and, after referral, to the military judge;

(B) That the full report of the board may be released by the board or other medical personnel only to
other medical personnel for medical purposes, unless otherwise authorized by the convening
authority or, after referral of charges, by the military judge, except that a copy of the full report shall
be furnished to the defense and, upon request, to the confinement commanding officer of the
accused; and

(C) That neither the contents of the full report nor any matter considered by the board during its
investigation shall be released by the board or other medical personnel to any person not authorized
to receive the full report, except pursuant to an order by the military judge.

(4) No person, other than the defense counsel, the accused, or, after referral of charges, the military
judge may disclose to the trial counsel any statement made by the accused to the board or any
statement derived from such statement.



